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Before JOLLY, H GE NBOTHAM and STEWART, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Sout hwestern Bell Tel ephone Co. (“SWBT”) brought a suit under
42 U. S.C. 8§ 1983 for declaratory and injunctive relief against the
City of EIl Paso and El Paso County WAter |nprovenent District No.
1 ("“EPCWD’), claimng that EPCWD s application process and fees
for the use of its facilities constituted an illegal taking in
violation of the Fifth Amendnent as well as the Contract C ause of
the Constitution, and a viol ation of the Federal Tel ecommuni cations
Act of 1996 (“FTA").! SWBT also alleged that EPCWD s actions
violated state |l aw, particularly Texas Uility Code § 181.082. The
district court granted summary judgnent in favor of SWBT, but
denied its request for attorney’'s fees pursuant to 42 U S C 8§
1988. We affirmthe grant of summary judgnent in favor of SWBT,
but reverse the district court’s denial of attorney's fees. W
therefore remand the case to the district court for a determ nation
of reasonable attorney’'s fees pursuant to 8§ 1988.

l.

SWBT is a provider of tel econmunications services and holds a
certificate of convenience and necessity issued by the Public
Uility Comm ssion of Texas (“PUC'). EPCWD is a water district
operating under Article XVI, Section 59, of the Texas Constitution.

At the center of the controversy between SWBT and EPCWD is a

147 U . S.C. 88 151, et seq. The Cty and SWBT have settl ed
their clains, leaving only EPCWD in the case.
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series of irrigation canals, laterals and ditches deeded fromthe
United States Bureau of Reclamation to EPCWD in January 1996.
Devel opnent in the area of EPCWD s facilities has resulted in a
nunber of roads being built across the facilities and has also
resulted in an increase in the demand for tel ephone services.

EPCW D est abl i shed application procedures for entities wanting
to cross its facilities, including the conpletion of an
application, paynment of an application fee of $500, and the
obtaining of a survey at the applicant’s expense. Before the
survey is ordered, EPCWD s Board of Directors nust prelimnarily
approve the application. After the survey is conpleted, if the
application is approved, the Board assesses an ad hoc charge for
the crossing, based on the length of the crossing to be used and
the nature of the applicant.

SWBT has placed its lines and cables across EPCWD s
facilities without submtting to EPCW D s application process. The
current dispute arose when SWBT began laying a new fiber optic
cable along Texas State H ghway 20, crossing one of EPCWD s
facilities. EPCWD threatened to arrest the line crews for
trespass and renove the cables there and el sewhere if SWBT did not
conply with EPCW D s application process and pay a fee for use of
EPCWD s facilities.

SWBT sought declaratory relief against EPCWD, arguing that
(1) EPCWD s application fees violate the FTA and state law, (2)
roads and hi ghways crossing EPCWD s ditches, laterals, and canals
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are public roadways; (3) EPCWD has no right to charge for
tel ephone lines crossing its canals, ditches and laterals when
those lines are wwthin the rights-of-ways of public roadways; (4)
the water flowi ng through EPCWD s canals and ditches is public;
and (5) EPCWD has no right to charge for tel ephone |ines crossing
public waters. EPCWD filed a counterclaim alleging that SWBT has
trespassed on its property.

EPCWD and SWBT noved for sunmary judgnent, and EPCWD
requested leave to file a second anended counterclaim The
district court denied EPCWD s motion for |eave to anend.
Follow ng a stay for an interlocutory appeal of EPCWD s El eventh
Anendnent defense,? the district court granted sunmary judgnent in
favor of SWBT and denied EPCWD s notion for summary judgnment on
its counterclains. Followng entry of judgnent, SWBT filed a
nmotion for attorney’s fees and EPCWD noved to alter or anend the
j udgnent . The court denied both notions, and SWBT appeals the
denial of attorney’'s fees. EPCW D cross-appeals the grant of
summary judgnent in favor of SWBT, the denial of its sumary
j udgnment notion, and the denial of its notion to alter or anend the

j udgnent .

2 EPCW D sought dism ssal of SWBT's clainms on the ground that,
as an arm of the State, it was entitled to Eleventh Amendnent
immunity. The district court denied the notion to dism ss, and we
affirmed. Southwestern Bell Tel. Co. v. Gty of El Paso, 243 F. 3d
936, 940 (5th Cr. 2001).



A

W begin by addressing EPCWD s assertion that the district
court abused its discretion by not giving the parties ten days
notice prior to taking the summary judgnent notions under
consideration, a notice it argues is required by Rule 56(c):?.

VW rejected that argunent in Jackson v. Wdnall.* There we
st at ed:

Rule 56(c) nerely requires the court to give the

non- novant an adequate opportunity to respond prior to a

ruling. W have previously rejected [this] very

argunent, noting that rule 56(c) requires neither an oral

heari ng nor advance notice of a “date certain” on which

a notion for summary judgnent is to be decided; instead,

“If there is not a hearing, the adverse party nust have

at least ten days to respond to the notion for summary

j udgnent . ”®
The |l ocal rules of the Western District of Texas, the ones at issue
here, satisfy the notice requirenents of Rule 56(c) by requiring
that a response to a summary judgnent notion be filed within a

specified period of tine.® Here, EPCWD filed a response, which it

3 Fed. R Gv. P. 56(c) provides in part, “The notion shall be
served at | east 10 days before the tine fixed for the hearing. The
adverse party prior to the day of hearing nay serve opposing
affidavits.”

499 F.3d 710, 713 (5th Gr. 1996).

5 1d. (quoting Daniels v. Mrris, 746 F.2d 271, 274-75 (5th
Cir. 1984)).

® Rodriguez v. Pacificare of Tex., Inc., 980 F.2d 1014, 1020
(5th Gr. 1993); see also WD. Tex. R CV-7(e) and (g) (requiring
a response to a notion to be filed within eleven days, and
providing that oral argunent is at the sole discretion of the
court).



had anpl e opportunity to supplenent before the court ruled. The
court delayed consideration of the notions, but there is no
evidence that it lulled EPCWD into prejudicial inaction, and this
delay is not enough to warrant a finding of an abuse of
di scretion.’
B

W next turn to EPCWD s assertion that the district court
abused its discretion in refusing to allow EPCWD to anend its
pleadings for a third tinme to include additional counterclains
i ncl udi ng breach of contract. The district court found undue del ay
on the part of EPCWD, noting “discovery has cl osed, the deadline
provi ded in the scheduling order for anendi ng pl eadi ngs has passed,
and this case is set for trial on August 14. Addi tionally,
[ EPCW D] has tw ce previously anended its answer. Finally, the
raising of new counterclains at this late date would prejudice
[ SWBT] . "

W review the district court’s denial of |eave to anmend for

abuse of discretion.® W recently stated that:

" See Daniels, 746 F.2d at 275-76 (stating that, “[w] hen, as
here, the parties have been given anple opportunity to respond to
the notion for summary judgnent, the district judge may rule on it
even after a significant delay, wthout giving the parties advance
notice,” and distinguishing cases where the court induced the
parties into thinking the case was going to trial fromthose where
the court nerely waited to consider the notion (enphasis added)).

8 S & WEnters., LLC v. Southtrust Bank of Ala., NA, 315 F.3d
533, 535 (5th Gr. 2003).



Federal Rule of G vil Procedure 16(b) governs anendnent

of pleadi ngs once a scheduling order has been issued by

the district court. Rule 16(b) provides that a

scheduling order “shall not be nodified except upon a

showi ng of good cause and by leave of the district

j udge.” The good cause standard requires the “party

seeking relief to show that the deadlines cannot

reasonably be net despite the diligence of the party
needi ng the extension.”?®
Thus, EPCWD nust show good cause for not neeting the deadline
bef ore the nore |iberal standard of Rule 15(a) will apply to the
district court’s denial of |eave to anend.?

In determ ni ng good cause, we consider four factors: “(1) the
explanation for the failure to tinely nove for | eave to anend; (2)
the inportance of the anendnent; (3) potential prejudice in
allowi ng the anendnent; and (4) the availability of a continuance
to cure such prejudice.”' The district court previously extended
t he deadline and all owed EPCWD to twi ce anend its pl eadi ngs to add
count ercl ai ns. EPCW D was aware of the contract that forns the
basis of its proposed anmendnent nonths in advance of the deadline
and does not offer a satisfactory explanation for its delay in
seeking | eave to anend. Wen conbined with the prejudice to SWBT

in allowing untinely additional counterclains, and the Ilikely

failure of the proposed counterclains on the nerits, we find that

°1d. (quoting 6A Charles Alan Wight et al., Federal Practice
and Procedure § 1522.1 (2d ed. 1990)).

0 1d. at 536.

1 1d. (internal quotation marks omtted).
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the court did not abuse its “broad discretion to preserve the
integrity and purpose of the pretrial order.”??
C

EPCWD asserts that the district court erred in granting
SWBT's notion for summary judgnent. Summary judgnent is
appropriate  “if t he pl eadi ngs, deposi ti ons, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law.”® W review a grant of summary judgnent de novo,
appl ying the sane standards as did the district court.?

SWBT noved for summary judgnent, relying on both state and
federal |aw, and requested that the district court declare

Sout hwestern Bell’s right under Texas and federal lawto

use the roads and cross the waters control |l ed by EPCW D

Further, the Court shoul d al so decl are that EPCW D has no

authority wunder the Texas Witer Code or the Texas

constitution provisionto which it owes its existence to

charge the general public for <crossing over its

waters. ..

We begin by considering SWBT' s argunent that Texas Utilities
Code § 181. 082 aut horizes SWBT to cross EPCWD s facilities w thout
submtting to EPCWD s application process and payi ng EPCW D a fee

for the crossing. Section 181.082 reads: “A tel ephone or tel egraph

2 1d. at 535 (internal quotation marks omtted).
¥ Fed. R Cv. P. 56(c).

4 Sherrod v. Am Airlines, Inc., 132 F. 3d 1112, 1119 (5th Cr.
1998) .



corporation may install a facility of the corporation al ong, on, or
across a public road, a public street, or public water in a nmanner
that does not inconvenience the public in the use of the road,
street, or water.”?®

At the outset, we find no nerit in EPCWD s contention that
the word “public” nmakes the statute unconstitutionally vague. The
statute has been applied in various forns by Texas courts since it
was first enacted in 1874, and it is not the case that nore than
one- hundred years of pronouncenents fromthe state courts have | eft
it unconstitutionally vague.

EPCW D argued to the trial court that 8§ 181. 082 does not apply
because none of the roads crossing its facilities are public roads.
EPCWD reasoned that the roads were constructed across its
facilities when they were controlled by the United States
governnment pursuant to a fifty-year |icense agreenent between the
United States and the City of El Paso. That agreenent did not
dedicate the land for public use, and therefore EPCWD contends
that although the roads are used by the public on a daily basis,
they are not “public” wthin the neaning of § 181. 082.

W will address this contention only briefly, as did EPCW D.
The streets of El Paso, as well as the other roads wthin the
district constructed by the vari ous governnents for public use, are

“public” wthin the neaning of § 181.082, even where they cross

15 Tex. Util. Code Ann. § 181.082 (Vernon 2003).
9



over EPCWD s facilities. Wether EPCWD has the power to renobve
the crossings at the expiration of the lease is irrelevant. The
roadways are public, and 8 181. 082 applies.

It is well established in Texas law that 8 181.082 and its
predecessor statutes grant telephone conpanies broad powers to
install their lines wwthin the rights-of-ways of public roads, and
t hat | ocal governnents cannot deny this right.¥® EPCWD argues that
even if 8 181.082 all ows SWBT' s crossings within the rights-of-ways
of public roads, nothing in § 181.082 prohibits EPCWD from
managing its facilities by requiring SWBT to conply with reasonabl e
regul ati ons and pay a reasonable fee to conpensate EPCW D for the
use of its property.

In Harlingen Irrigation District Canmeron County No. 1 wv.
Caprock Communications Corp., a Texas State appellate court
addressed a simlar argunment.” There, Caprock obtained permts
fromthe Texas Departnent of Transportation to install underground
fiber-optic cables along several roads that crossed or were
parallel to the irrigation district’s facilities. The irrigation

district insisted that Caprock pay a fee for crossing its property,

6 See Harlingen Irrigation Dist. Caneron County No. 1 v.
Capr ock Communi cations Corp., 49 S. W3d 520, 531 (Tex. App.--Corpus
Christi 2001, pet. denied); Southwestern Bell Tel. Co. v. Bigler,
563 S.W2d 851, 853 (Tex. Cv. App.--San Antonio 1978, no wit);
Hel dt v. Southwestern Bell Tel. Co., 482 S.W2d 352, 356 (Tex. Gv.
App.--Corpus Christi 1972, no wit); Gty of Browwod v. Brown
Tel. & Tel. Co., 157 S.W 1163, 1165 (Tex. 1913).

1749 S. W 3d 520.
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and institute additional neasures to mnimze the inpact the cable
woul d have on its operations.'® The court rejected the irrigation
district’s argunent that 8 181.082 did not apply because the
easenents granted to the county were limted to construction and
mai nt enance of a road, not the installation of wutilities. The
court stated that the grant of a right-of-way for roadway purposes
“Includes the attendant public purposes of transportation of
persons and property, communi cation, and travel. Roadway easenents
i nclude the use of the subsurface for sewers, pipelines and ot her
met hods of transm ssion and communi cation that serve the public
interest.”! The Caprock court concluded that § 181.082 applied, ?
and that any restriction on the Departnment of Transportation's
ability to permt the use of the roads for installation of
communi cations facilities “interferes with the state’s freedomto
devote the roadways to the wants and conveni ence of the public”:#
The public policy favoring the use of public roads for
comuni cations facilities is as relevant today as it was
in the early part of the twentieth century. The
construction of new housing and new roads requires the
construction of new tel ephone Iines. Roads serving the
public in areas of growh will inevitably cross stretches
of property owned, or held by easenent, by a variety of

public utilities and entities simlar to HD. |[|f each of
these utilities is able to inpose restrictions on the

8 1d. at 524.
9 1d. at 527 (citations onmtted).
20 1d. at 531.
2 1d. at 532.
11



construction of facilities along public roads, the

extension of telephone service to areas of new

construction would be greatly hanpered. This is contrary

to the policy of encouraging access to neans of

conmuni cati on, such as tel ephone service. 22
W find this reasoni ng persuasive, and agree that it is contrary to
the policy of § 181.082 to allow EPCWD to regul ate or charge a fee
for SWBT's facilities that are within the rights-of-ways of public
r oads.

D.

The district court also held that in the alternative, the
waters within EPCWD s facilities are public waters, and thus SWBT
was entitled pursuant to 8§ 181.082 to install its cables across and
along them EPCWD argues that this holding is in error, first,
because the waters are not public, and second, because the district
court failed to address EPCWD s claimthat it can pl ace reasonabl e
restrictions on the use of its property and charge a reasonabl e fee
for such use. This alternative basis is in fact nuch broader than
sinply allowing SWBT to utilize the rights-of-ways of public roads
to cross EPCWD s facilities since it would allow SWBT to cross

EPCWD s property at any point. @Gven that the sumary judgnment

evidence before the court concerns only cables laid within the

2 1d. at 533 (citing Gty of Browwood v. Brown Tel. & Tel
Co., 157 S.W 1163, 1165 (Tex. 1913); Roaring Springs Town-Site Co.
v. Paducah Tel. Co., 212 S.W 147, 149 (Tex. 1919); Southwestern
Bell Tel. Co. v. Bigler, 563 S.W2d 851, 853 (Tex. Cv. App.--San
Antoni o 1978, no wit)).
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ri ghts-of-ways of public roads,? and the fact that there is no
gui dance fromthe state courts on this difficult issue, we decline
to address this alternative basis to sustain the summary judgnent.
Because state |aw provides an adequate basis for deciding the
issue, we also decline to consider SWBT's contention that the
Federal Tel ecomunications Act,? prohibits EPCWD s actions, or
that EPCWD s actions violate SWBT's property and contract rights
under the United States Constitution.?®
E

EPCWD al so argues that the district court erred in denying
its notion to alter or anmend the judgnent based on the denial of
perm ssion to file an anended pl eadi ng. Because the district court

did not abuse its discretion in denying |eave to anend to add the

2 The district court stated that the parties seened to be in
agreenent that the cables were install ed al ong roadways constructed
or maintained by city or state governnents for public use. SWBT s
anended conplaint describes the dispute as arising out of a
crossing within the right-of-way of Texas H ghway 20. EPCW D s
summary judgnent evidence does not indicate where the cables are
installed, stating only that SWBT has “nmade use of the rights-of-
ways of EPCW D.”

24 47 U.S.C. § 253(a) and (c).

% EPCWD also contends that the district court erred in
rejecting its contention that SWBT was |liable for trespass on
EPCWD s property. SWBT's entry onto EPCWD s property is
aut hori zed by § 181.082 where it is within the right-of-way of a
public road. EPCWD has presented no evidence of entry onto its
property other than an affidavit which states that SWBT has “nade
use of the rights-of-ways of EPCWD.” This is not evidence of
unaut hori zed entry, and therefore there is no evidence of trespass.
See Nugent v. Pilgrims Pride Corp., 30 S.W3d 562, 575 (Tex. App.-
- Texar kana 2000, pet. denied) (stating that trespass is the
unaut hori zed and intentional entry upon | and).

13



counterclaim for breach of contract, the district court did not
abuse its discretion in refusing to anend the judgnent based on the
count ercl ai m whi ch was not before the court.?
L1,

The final issue is SWBT's claimthat the district court erred
in denying its notion for attorney’s fees under 42 U S.C. § 1988
or, alternatively, Texas Civil Practice and Renmedi es Code § 37. 009
based on SWBT' s successful Texas state-law clainms for declaratory
relief. W review a denial of attorney’'s fees for abuse of
di scretion.? The district court’s underlying findings of fact are
subject to review for clear error and its conclusions of |aw are
revi ewed de novo. %

The district court denied SWBT's notion for attorney' s fees
pursuant to 8§ 19882° because “[SWBT] was not granted any relief
pursuant to 42 U S.C. § 1983 in the Court’s [summary judgnent]

order and judgnent. Therefore, the Court finds that attorney’s

% See S. Constructors Goup, Inc. v. Dynalectric Co., 2 F.3d
606, 611 (5th Gr. 1993) (stating that abuse of discretion standard

applies).

27 See Dean v. Riser, 240 F.3d 505, 507 (5th Gr. 2001);
Aucl air v. Sher, 63 F.3d 407, 410 (5th Gr. 1995).

2 | d.

2 42 U S.C. § 1988 provides in relevant part: “ln any action
or proceeding to enforce a provision of [section 1983], the court,
inits discretion, may allow the prevailing party, other than the
United States, a reasonable attorney’s fee as part of the
costs....”

14



fees are not warranted....” The district court accepted the
contention that because SWBT prevailed on its state law clains, it
was not the prevailing party under 88 1983 and 1988. This viewis
supported by | ogic, but not our case |aw.

In Schamv. District Courts Trying Crimnal Cases, a crim nal
defense attorney, challenged a state court order prohibiting the
Harris County district court and sheriff fromdi scl osing the street
addr esses or telephone nunbers of crimnal defendants until the
def endant retai ned counsel.?* Scham sued under § 1983, alleging a
violation of his First and Fourteenth Amendnent rights, and sought
an injunction prohibiting enforcenent of the order. He also
brought a supplenental state law claimfor violation of the Texas
Open Records Act. 3

The district court granted summary judgnent in favor of Scham
holding that the defendants did not have authority under Texas
state law to issue the order, and specifically avoided ruling on
Schamis 8§ 1983 clainms.3* Scham sought attorney’s fees pursuant to
§ 1988, which the district court deni ed, and Scham appeal ed. ** The
appel | ees argued that because the district court granted sunmary

j udgnent on a narrow state | aw ground, Schamdi d not succeed on any

3 148 F.3d 554, 556 (5th Gr. 1998).

3 1d.
2 1d.
B 1d.
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federal claim and therefore was not a prevailing party for the
pur poses of § 1988.3%* W rejected this argunent, stating, “we have
previously held that a plaintiff may be deened a prevailing party
if he prevails on a supplenental state |law clai mwhich arises from
a common nucl eus of fact with his federal constitutional clains, if
the court chooses to avoid ruling on the constitutional issues.”?

In WIllianms v. Thonas, a county jail inmate sued under 8§ 1983,
al l eging that deputies inposed cruel and unusual punishnment upon
hi m and deprived himof his liberty without due process of |aw by
grabbing him and slanm ng him against the wall and floor of the
Dallas County jail.®* In an anended conplaint, WIlians added a
state assault and battery action pursuant to the court’s
suppl enental jurisdiction, and sought recovery of attorney’s fees
under § 1988.3% The district court entered judgnent based on the
state law clains. W affirnmed WIlians’ recovery of damages under
the state law clains, and did not address the alleged errors
regarding the denial of a “good faith” defense to the § 1983
clains.® W then affirnmed the district court’s grant of attorney’s

fees pursuant to 8§ 1988, stating:

3 1d. at 557.

% |d. (citing WIllianms v. Thomas, 692 F.2d 1032, 1036 (5th
Gir. 1982)).

% 692 F.2d at 1033.
37 1d.
% ]1d. at 1035.
16



In Maher v. Gagne, [448 U.S. 122 (1980)], the Suprene
Court intimated that a party prevailing on a substanti al
claimthat is pendent toacivil rights claimis entitled
to a recovery of attorney’s fees when the civil rights
cl ai mand the pendent claimarise out of a cormbn nucl eus
of operative facts. This GCrcuit, along with other
circuits, has followed the Suprene Court’s direction.

These cases denonstrate that the federal courts are
aware of the fact that often a court wll affirm a
j udgnent on a pendent, noncivil rights claimwhen to do
so wll allow it to avoid an unnecessary decision on a
difficult constitutional issue.?*

Thus, under our precedent attorney’'s fees nmay be awarded even
if the 8 1983 claimis not decided, “provided that 1) the § 1983
claimof constitutional deprivation was substantial; and 2) the
successful pendant clains arose out of a ‘common nucleus of
operative facts.’”% Aclaimis substantial if it supports federal
question jurisdiction, and the “common nucl eus of operative facts”

el enment nust satisfy the test established in United M ne Wrkers v.

G bbs for pendent jurisdiction.*

% |]d. at 1036 (citing G bbs v. Town of Frisco Cty, Ala., 626
F.2d 1218 (5th Cr. 1980); Lund v. Affleck, 587 F.2d 75, 76-77 (1st
Cr. 1978); Seals v. Quarterly County Court, 562 F.2d 390, 393-94
(6th Gr. 1977); Bond v. Stanton, 555 F.2d 172, 174 (7th Cr.
1977); Kinbrough v. Ark. Activities Ass’'n, 574 F.2d 423, 426 (8th
Cr. 1978) (citations omtted)). Since deciding WIlIlianms, we have
cited its holding nunerous tines. See, e.g., Scham v. District
Courts Trying Crimnal Cases, 148 F.3d 554, 557 (5th Gr. 1998);
Rodri guez v. Handy, 873 F.2d 814, 817 (5th Gr. 1989); Heath v.
Brown, 807 F.2d 1229, 1233 (5th G r. 1987); MDonald v. Doe, 748
F.2d 1055, 1057 (5th G r. 1984); Espino v. Besteiro, 708 F.2d 1002,
1010 (5th Cir. 1983).

40 Rodriguez, 873 F.2d at 817 (quoting WIllians, 692 F.2d at
1036) .

41 See Espino v. Besteiro, 708 F.2d 1002, 1009-10 (5th Gr.
1983) (citing United Mne Wirkers v. G bbs, 383 U S 715 (1966)).

17



SWBT grounded its 8 1983 claimon a violation of the Federal
Tel ecommuni cati ons Act and viol ations of the Takings and Contracts
Clauses of the United States Constitution. W here affirm the
grant of summary judgnent based on state |law, declining to decide
whet her EPCWD s practices also violate federal |aw under § 1983.
To qualify as a prevailing party, “the plaintiff nust (1) obtain
actual relief, such as an enforceabl e judgnent or a consent decree;
(2) that materially alters the legal relationship between the
parties; and (3) nodifies the defendant’s behavior in a way that
directly benefits the plaintiff at the tinme of the judgnent or
settlenent.”* SWBT is the prevailing party. It is also clear that
SWBT prevailed under 8§ 1983, since SWBT stated a 8 1983 claim
substantial enough to support federal question jurisdiction,* and
the state law clainms arise out of the same facts as the 8§ 1983
cl ai ns.

EPCW D argues that a violation of the FTA cannot be the basis

for a 8§ 1983 action, and therefore SWBT did not prevail under 8

42 \Wal ker v. City of Mesquite, 313 F.3d 246, 249 (5th Cir.
2002) (citing Farrar v. Hobby, 506 U S. 103, 111-12 (1992)).

43 W have stated that “[t]he substantiality test nerely
requires that the issue raised in the fee claim not be ‘wholly
i nsubstantial,’” ‘obviously frivolous,’” ‘plainly insubstantial’ or
‘obviously without nerit.’” Espino v. Besteiro, 708 F.2d 1002,
1010 (5th Gr. 1983) (quoting Hagans v. Levine, 415 U S. 528, 537
(1974)).
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1983.“ W need not deci de whether the FTA supports a clai munder
§ 1983 to find that SWBT was a prevailing party for the purposes of
8§ 1988. Qur precedent is clear that if SWBT states a 8 1983 claim
based on the alleged violation of constitutional rights that
supports federal question jurisdiction, that is sufficient to
support the award of attorney’'s fees, even if the constitutional
claimis avoided by the court. It is not necessary for SWBT to
prevail on the constitutional claim? Because we find that SWBT
is eligible for attorney’s fees under 8§ 1988, we do not address
SWBT's alternative basis for fees under Texas | aw
| V.
W AFFIRM in part, REVERSE in part, and REMAND, for a

determ nation of reasonable attorney’'s fees pursuant to 8§ 1988.

4 Conpare, e.g., AT&T Wreless PCS, Inc. v. Cty of Atlanta,
210 F.3d 1324-30 (11th Cir. 2000) (finding a remedy under § 1983
for a violation of the plaintiff’s rights under the FTA), vacated
for lack of jurisdiction, 223 F.3d 1324 (1ith Cr. 2000),
reinstated, 250 F.3d 1307 (11th Gr. 2001), and appeal di sm ssed on
settlenment, 264 F.3d 1314 (11th Gr. 2001); Ommi point Hol dings,
Inc. v. Town of Westford, 206 F. Supp. 2d 166, 173-74 (D. WMass.
2002) (sane), wth, e.g., Nextel Partners Inc. v. Kingston
Townshi p, 286 F.3d 687, 693-96 (3d Cr. 2002) (holding that an
alleged violation of FTA does not provide a basis for a § 1983

claim.

4% See McDonald v. Doe, 748 F.2d 1055, 1056 (5th G r. 1984);
Espi no, 708 F.2d at 1009-10. W do not deci de whether prevailing
under a state |aw supplenental claim would support an award of
attorney’s fees under § 1988 if the & 1983 claim sought only
enforcenment of a federal statute.
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